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TODD FROST,
Defendant.
DEFENDANT'S REPLY BREIF

While the DA sets forth the analysis as established in Youngblood .and
Greenwold (evidence must be apparently exculpatory, or state must have acted
in bad faith), he utterly ignores the inescapable fact that the evidence in:question
herein is a semen sample which was within the exclusive control of the state at
all times, and a PGM type 1 — a totally different PGM type than the PGM type 2-1
defendant. This fact alone renders the evidence clearly and obviously
exculpatory.

Therefore, defense once again asserts that a bad faith analysis is unnecessary
due to the clearly apparent and obviously exculpatory nature of this PGM type 1
semen. However, bad faith is shown in several ways.

Detective Smolarek was present at all times during trial and was in attendance
when State’s expert, Shemry Culhane, identified this evidence as PGM type 1.
Wis. Stats. 968.205 (3) provide in part:

“..subject to sub. (5), a law enforcement agency may destroy evidence that includes
biological material before the expiration of the time period specified in sub (2), if all of the
following apply:

(a) The law enforcement agency sends a notice of its intent to destroy the evidence to all
persons who remain in ncwﬂo% as a result of the criminal conviction, and fo the attomey
of record for each person in custody or the state public defender.

This was not done. Umamzama received no notice, and no such notice was found
in Attorney’s case file when defendant received the file from the Wisconsin
Innocence project in March 2013.

DNA was first used in criminal trials in the United States just 6 years prior to the
case at bar. It is due to the fact that the courts and states acknowledged the
rapidly evolving and advancing technology inherent in DNA analysis, and the
extremely probative valué of biological evidence, that section 968.205 was
enacted to specifically cover biological evidence. It goes without saying that such

evidence has repeatedly exonerated the wrongfully convicted decades after
being found guitty by otherwise seemingly overwhelming evidence.

It is due to the probative value of DNA and the continuing advances in this
technology that section 974.07 was enacted to enable wrongfully convicted
defendants the chance to test and retest evidence. It is the very reason that
968.205 requires the state to notify defendants and the attorneys of their intent to
destroy such evidence, which would give defendants (or their attorneys if a

. defendant could not grasp-the ramifications of such -an nﬂ_oé an opportunity:to
“haye ‘stich “evidence _uqmmm:an_ until- advances -in »mo::ouoe .8:& provide
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oo:o_:mEm results. No such notice was provided.

The; mﬁ.m had a duty. to provide “reasonable notice: to the, affected party of a
oomm_e_m o_m_B Em basis for that claim, and a qmmmo:mc_m oooo;:_.__a\,a inspect *
that évidence cmﬁo_.m its destruction.” American _ums.___< Mut.Ins.Co. v. oo_xm. 768
N.W. 2d 729 (2009).

The destruction of this exculpatory evidence can in no way be considered mere
negligence due to the facts described herein. The fact that Det. Smolarek is
deceased has no bearing on this proceeding, and there is no need to guess what
his thoughts and motives were. He intentionally destroyed this evidence, and he
failed to provide notice to defendant and counsel.

“Viewed as a whole, neither Trombetta nor Youngblood nor their progeny require a
defendant to prove that the mental state of the police officer at the time of the destruction
was to foreclose a defense or to deliberately deny defendant’s due process rights. Here
the evidence had potentially exculpatory value and the evidence was destroyed in
violation of the very regulations which the United States contends authorized them to be
nmm:ov.mq Acting contrary to official instructions which the DEA mama Ahoughtto be'in
effect, is bad, ﬁm&d whether, Bmmm:qoa 4a_mn=<m_< or m:w_m3<n_< it is not ~oo:m:ma to
the ¢ircumstance in which &m DEA ‘agent: Am__mman..é says unto :mamm: “I shall deprive*
the: a&m:am% of due. Eooodm or hurt his case."... Bad faith exists when conduct is
knowingfy! -engaged: in' or ‘when aox_mmm "See United States v. Elliot, 83
F. mcvv 2d 637 mzmam Am Dist. /a. 5@8

Mere negligence, as described in Youngblood, would be the_state’s failure to
preserve evidence in a manner which would render it; Smu_m *2 E&_mn DNA
testing. _uw.,:mom it oo:_a ‘even be an _=m~m:om szmqm o.:mq mSQw:cm was m_mﬁa fo
be nmm~3<ma and the evidence in question was :..__am::o:»_:. ‘mixed in’ and
destroyed. Neither is the situation in this case. This is the distinction between the
case at bar and Youngblood. In Youngblood, state negligence resulted in the
failure to preserve the evidence in a manner which would render it viable for
future testing. The evidence was not destroyed. Police were ignorant about DNA
testing at that time. Here, police knew about DNA testing. The FBI lab instructed
police how to preserve the evidence. Police intentionally destroyed it. This further
distinguishes the case at bar from Youngblood. Negligence assumes some
degree of unintentional action or lack of knowledge. Police knew they had to



The history of legal attacks on forensic evidence analysis of blood or other body
fluid evidence is highly instructive. ABO blood group typing evidence has been
admissible in criminal cases for decades. Nevertheless, defense challenges to
the reliability of ABO testing of blood and other stain evidence in criminal cases
has occurred.

The allegation, which has been made in court, is that while ABO typing is
generally accepted as reliable and accurate when typing freshly drawn blood, as
in a hospital, the forensic analysis of blood stains, semen stains, or other
evidence from crime scenes, suffers from potential contamination. The thrust of
the argument was that the effects of the contamination rendered any resuits of
testing such material unreliable and inaccurate.

That argument has cmmz thoroughly refuted by the research findings of mn_ma_mﬁ
who are knowledgeable and experienced in forensic serology. Both scieritific
principles and the study of case work typing results demonstrated that any
influences of the contamination either had no effect.on the ability to.obtain an
ABO blood group type, or left the sample in such a condition that no type could
be obtained. No influence changed the actual ABO type itseif. (Denautt, G.C.;
. Takimoto, H.H.; Kwan, Q.Y.; and Pallos, A. “Detectability of selected genetic markers in
dried blood on aging,” Joumal of Forensic Sciences, Jfsca (July 1980), vol. 25 no. 3,
479-498).

The same argument was raised in the 1970"° and early 1980 in attacks on the
reliability and validity of the typing of polymorphic proteins and enzymes such as
PGM, in bloodstains and other body fluid evidence. On many occasions
. testimony was presented by opponents that the same contamination influences
rendered the results of Eoﬁ.: typing invalid.. (See State v. Washington, 622 P.2d
986, 995 (Kan. 1981); People _»m___<. 196 Cal. ‘App.3d 1127, 242 Cal. Reporter 486
(Cal. Ct. App. 1987); _umou_m \cm 425 _s_nzw A.\.o mg N.W.2d 270 (Mich. 1986);
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and Commonwealth v. mo_:mm mn mna N.\.o Anmo Emwm 1990).
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Again, cos mo_m:%o ‘actyz ,ws%..&mé 7S msv_mm
demonstrated. that. any, popmﬁj_ m:o: m_Sma had. ho Leffect .on;the ability,.to
accurately Jﬁm the ‘evidence inaferiai or %mw»_.o<ma »:m NQEQ of the Eo»m_: to
such an extent that no result could be obtained. (Budwole, B., and Allen, R.C,,
“Electrophoresis Reliability: |. the contaminant Issue,” Journal of Forensic Sciences,
JFSCA (Nov. 1987), vol. 32 No'6, 1537-1550).

Essentially, the prosecution wants it both ways. “All of our evidence is based
upon infallible science, except this single PGM test.” The state knew the semen
was PGM type 1. Knew the defendant is PGM type 2-1. Knew that PGM type 1
occurs in 65% of the population. (Initial brief pg. 3, Crime lab report by Sherry
Culhane). Yet the state used this evidence assertively by repeatedly stating that,
despite the PGM type 1 result, and total lack of DNA profiles similar to defendant,
that it could still be the defendant’s. As the DA stated during a pretrial hearing:

“Mr. Potter: Here again, there aren't | don't believe any reports that she had
sexual intercourse with anyone that | recall a few days prior to that or the evening of.”

(App. 100, pg. 11: 18-21).

“Mr. Potter: | don't believe —~ maybe you can correct me if 'm wrong, but | don't
recall anywhere in the police reports which indicate any of the individuals had sexual
intercourse with her a day, two days, or three days prior to this incident.” (App. 101, pg.
12: 2-6):

The DA was convinced the semen belonged to the killer. Even though DNA
testing was inconclusive, that did not prevent the DA from using this evidence
assertively as proof of defendant’s guilt in order to present a case of seemingly
overwhelming evidence to the jury. This was sperm. The state clearly knew this
evidence was exculpatory when it was identified as PGM type 1. Just because
the state argued that it could've been the defendant’s does not make it so, and
does not change the test results or make it any less exculpatory.

“Sperm DNA can be separated from nonsperm DNA with differential extraction.”
The Evaluation of DNA Evidence at 84.

“... it is possible to extract the sperm DNA and the DNA of vaginal epithelial cells
separately. That allows the genetic contribution of the male and female to be
distinguished.” DNA Technology at 65-66.

“A; Cell Identification: _uoﬁma_m_ error-can occur when Emﬁm_ amss, ies the source
of cells gathered at the crime scene. For example, the FBI could _amzn_a cells that come
from the victim as cells belonging to the assailant. Agent Coffin testified, however, Sm,
the FBI can distinguish types of cells with a microscope. There is no difficutty ..
a_m::c:_m_..so mumzs cell *33 vaginal cell.” Gov'tof the V.L. v. _umzz. mum F. mcuu B,ﬂ

"om:m_n _Eﬂ was Wi

Bm»m:m imm sperm’

in the wwm»m S. powerto nm»m:a:m., g :6: if Sm mmm»mn. ’
] or vaginal om__ This: oos_n .:m<¢ b ma_mooﬁaa c< use

/

“We think n:m» nmP:_::u a amﬁmznmi to.show bad' *W_ w,% »:m @m: of police co“:
limits the‘extént of the ‘police's" obligation to-Breserve ‘évidence to feasonable
bounds and confines it to that o_mmm of cases where the interests of justice most
clearly require it, i.e,, those cases in which the police themselves, by their
conduct, indicate 5& the %kam:om could form a ibasis for exonerating the
defendant.” <o:=uc_oon at 58 (emphasis added).

This is the very situation the Youngblood court meant by that statement. The
state believed this evidence would prove to be the defendant’'s semen — despite
the PGM type 1 result. it therefore stands to reason that it could also prove to be
exculpatory, and did so when it tested as PGM type 1. This makes it material to
guilt or innocence. Because it did not produce the results the state desired does
not mean that they can ignore the law and destroy it — in secret. It must be noted
that the state destroyed this evidence at the same time the defendant was filing



hotly contested, since it is the statistical probability of a match which a jury must
consider to determine if the sample found at the scene is indeed the defendant’s.
(42 Stan. L. Rev. 465,488).

The state continues to claim a statistic of 1 in 200 million, but has never
presented any support to show this claim is even valid. They have not only failed
to meet the necessary burden of proof, but to have made these claims in the
presence of the jury is unfairly prejudicial. Further, there is now nothing defense
can do to challenge the validity of such statistics because there’s :oﬁ_,_.:u in the
record other than the fact that the FBI then used four single-locus u_,ocmm and a
database of 1,750 individuals to calculate their statistics. This ::8:_53
statistical statement, along with other prejudicial assertions made u< ,_._w FBI
witness, would lead a jury to believe that the system used by the, _nm_;zmm
flawless. This witness went one step further, however, S:m: nqmmmamn ith
questions by the jury. The witness cited a report not received into ¢<ao=8 <
the National Academy of Sciences (NAS), which he claimed confirmed his
testimony that beyond -three-or four probes, it made no difference on the
probability of a match. (R. 633: 1-7). This is a complete and total
mischaracterization of the NAS report.

The report by the National Research Counsel of 4-16-1992, titled: DNA
Technology in Forensic Science, merely recites the fact that “Today’s technology,
which uses 3 — 5 loci ...” DNA Technology at 9. In fact, the report suggests that
more probes or loci will eventually eliminate the possibility that there would be a
match that could occur at the small number of loci currently tested and stated
that, “presentations that suggest to a judge or jury that DNA typing is infallible are
rarely justified and should be avoided.”

The critical inquiry is this: Once it has been determined that two autorads match,
what is the likelihood that the suspect and the evidence from the crime scene
have the same source? The fact:that one autorad matches another has no
meaning- i;:ocﬁ ‘the statisti m<am=8 to cmow it up, If =._m6..ocmm :mmg only
detect’sites ‘on-'the DNA molecule which are common to all human cm_:na the
evidence obtained cannot be the basis for identifying a defendant. Thus, the
expert must also show that the alleles detected by particular probes used are
polymorphic. This showing requires that a sufficient database — a large enough
and truly random sample — be the basis of the mxbmqmm conclusions.

In addition, in order to make claims about probabilities which are of the high
magnitudes usually found in DNA cases, the experts rely on the product rule. The
scientist first collects the data pertinent to each allele being compared. Based
upon the statistics derived from the database, the expert determines the
probability that a sample of known origin will match (on" an autorad) the given
sample. That probability _,z,m_._ vary from one m.__w_m to another.

However, “The scientific validity of the multiplication rule depends on whether the
events (i.e., the matches at each allele) are statistically independent.” DNA at 76.
That is, the product rule cannot be applied where the alleles are related, because
that increases the likelihood that anyone who has one of the m..&mw has all of
them.

Two central theoretical principles involved in statistical analysis of DNA typing
have provoked serious questions. First, it is assumed that each of.the probes
detects an allele which is independent of the other m__m_mm tested.: That dis, in
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.calculating the statistics, the scientist attempts to ensure =_m» the various mamm

tested are not related ‘to each other. This requirement i referred n%_s the

literature as “linkage: B:___c_._:z_ " It has not been sufficiently established that the

<m=o:m u-ocom :mma ‘detect Sanumznma alleles, Various, mo_ma.ﬂm have raised

Ssomﬁm, m:mm ‘the amﬁcmmnm used do not .mmmm: ol

population substructures.

Second, it is assumed. that the statistical calculations are based on.a fruly
random population — one "which mates randomly and thus mixes the gene pool
evenly. This -assumption is known as the “Hardy-Weinberg Equilibrium.”
However, it is not yet agreed that the databases used are sufficiently random or
sufficiently developed for any particular group being tested. The NAS committee
acknowledged that the area was not settled: “Substantial controversy has arisen
concering the methods for estimating the population frequencies of specific
DNA typing patterns. Questions have been raised.about .the adequacy of the.
population databases on which frequency estimates are based and about the
role of racial and ethnic origin in frequency estimation.” (Footnote omitted.) DNA
at 74-75. Also, there was a three-locus match found within the FBI databank.
DNA at 10.

This directly contradicts the FBI claim that the database used was adequate, of
sufficient size- and randomly attained, and further contradicts .the expert's
B_mgmaoaﬁm,_o:m of the NAS report to the jury.

While the rule on admissibility in Wisconsin is not dependent upon the Frye
doctrine, Wisconsin’s liberal admissibility rules still do not allow just any
testimony or evidence, and thus, does not preclude Frye-like standards from
applying. Wis. Stat. §907.02 is virtually identical to Fed. R. Evid. 702, which
states:

“If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto in the
form of an opinion or otherwise.”

In Daubert v. Merrell Dow Pharmaceuticals, inc., 113 S.Ct. 2786, 2793-94

(1993), the Supreme Court concluded that the Fed. R. Evid. 702 displaced Frye
as the goveming standard for admission of “scientific evidence” in all federal
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statistics. The court rested its decision on the fact that among the scientific
community, there is disagreement in the assumptions the FBI methodology
makes about distribution of those portions of DNA that are different in different
people through various populations. These assumptions are critical to the
ultimate expression of probability that the unknown DNA came from the suspect.

The introduction of unreliable evidence and testimony places an unfair burden on
defense regardless of the virtually unfimited cross examination allowed in
Wisconsin. Certainly DNA evidence and statistical calculations of the probability
of a match are relevant and meet the first and second prongs of admissibility.
Howewer, the admission of unreliable evidence and testimony will not assist the
trier of fact in determining an issue of fact. Unreliable evidence results in
confusion of fact, and places an unfair burden on. defense in attempting to
overcome what essentially amounts to the mn_:_mm_o: of false -evidence .or
testimony. Under the current rule of admissibility -in Wisconsin, the state can
essentially present anything it can get an expert to testify to — fact or fiction.
False evidence places an unfair burden on defense to prove innocence.

Recently the United States Department of Justice and FBI formally
acknowledged that nearly every examiner in the FBi forensic unit gave flawed
testimony in nearly every criminal trial in which they offered evidence against
criminal defendants over more than a two-decade period before 2000. That
examiners overstated forensic matches in ways that favored prosecutors in more
-than 95% of the trials reviewed so far, according to.the National Association of
Criminal Defense Lawyers and the Innocence Project. The review confirmed that
FBI experts systematically testified to the near-certainty of “matches” of crime-
scene evidence to defendants, backing their claims by citing incomplete or
misleading statistics drawn from their case work.

“In the present case, thiere was no gate keeping function by the court. There was

no hearing in the likeness of Frye to determine the admissibility and validity oﬂ the
evidence’ to :bé u_.mmmmﬂ&, at tri; m<o_..n Sm admission :of: u:osuam:_o
evidence. There'is’ no tangible record of what fype of DNA’test'was even
performed upon the evidence presented at trial and the relation of the probes
used, which would then change the statistical calculations. There’s no mention of
the controversy surrounding the FBI® procedures and the calculations of
statistical probability. ‘All wé have is an FBI agent télling the jury how they've
perfected the system, how exact their DNA process is, and how conservative and
favorable to a defendant their statistical calculations are, along with his
mischaracterizations of the NAS report. The jury was never presented with any
evidence of the controversy surrounding the FBI® procedures and statistical
calculations at that time, and it is the statistical probability that the jury had to
consider. They simply were not provided with the information required to base a
reasoned decision.

“DNA evidence, like other scientific and &.maw:ﬁ. evidence, can pose special
problems of jury comprehension.” DNA at 147.
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In fact, one juror, the retired firefighter, slept through much of the trial and expert
testimony, and therefore could not base a reasoned decision upon the evidence
or testimony. This violated the defendant’s right to an impartial and unbiased jury.

“The duty to- listen carefully during the presentation of evidence at trial is among the
most elementary of a juror’s obligations ... [o]therwise, litigants could be deprived of the
complete, thoughtful consideration of 5m merits of their cases to which they are
constitutionally entitied.” Hasson v. Ford Motor Co., 32-Cal.3d 388, 410-411 (1982)
(citing sixth and seventh amendments to the U.S. Constitution and finding prima facia
improper conduct where some jurors did crossword puzzles and another read a book). A
sleeping juror during testimony was constructive absence of the juror during trial that
violates a defendant's sixth amendment and due-process, rights. See e.g., Jordan v.
Mass, 225 U.S. 167, 176 (1912); Peters v. Kiff,'407 U.S. 493, 501 (1972); U.S. v.
Burrett, 703 F.2d 1076, 1082-83 (CA'9 1982) (finding abuse of discretion and remanding

“for evidentiary hearing where juror admitted to sleeping duringtrial,, but-trial.court failed
“to hold hearing on 3.«8:%3 A defendant is’ m:ﬁ_ma to:an . ms%a_mé :8_,_:@ to

establish a sleeping juror's a_maoaa,ca and the: 32.58 prejudice. Remmer v. U.S,, 347
U.S. 227,228 (1954); Tanner v. U. m..,.Amw us. .._3 -12Q Somwv. wmaan. 703, _umn '1082-
83. K -

This, and other claims presented herein, can be proven by the video recording
made by the local cable company, if defendant is allowed to subpoena this
evidence to.support this claim. The FBI"* testimony was impressive despite the
absence . of .actual information. This was a scientist for. the largest law
8&.:5:« he provided, and the statistical calculations. It om:m_s_v._ seenis to be
overwhelming proof, at first blush. At feast, until you take into account the total
mumm:om of actual fact.

State“v. Nerison, 401 N.W.2d 1, states that due process requires the prosecutor
to disclose all exculpatory evidence, including impeachment evidence, relating to

.oﬁn_o___q of witniesses for prosecution.

U.S. v. Bagley, 105 S.Ct. 3375, held that impeachment evidence, as well as
exculpatory evidence, falls within: Brady rule. Government's failure-to assist
defense by disclosing information that might have been helpful in conducting
cross examination amounts to constitutional violation if it deprives defendant of
fair trial.

State v. Mordica, 484 N.wW.2d 352, holds that unfair prejudice results where
proffered evidence, if introduced, would have a tendency to influence the
outcome by improper means.

“The prosecutor has a strong responsibility to reveal fully to defense counsel ..

all material that ‘might be necessary in evaluating the evidence. That _=n=amm
information on tests that proved inconclusive...” DNA at 146,
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m:*o«ow:a: agency in .the- Eo_._n The jury was “simply” over-awed by the>



The FBI”*® testimony supports this:

*.. see, the contamination issue really refers to degradation and breaking
down... if it was contaminated with bacteria, for example, and broken down, | wouldn't
get any resutt.” (R.622: 16-17, R.623: 2-3).

There were several tests that could have been performed which weren't. Perhaps
the simplest, most basic of these would have been to place the actual PGM test
under a microscope to determine whether or not the cells being tested, or read
by the test, were in fact sperm cells or vaginal cells. There was no mixture test
perfomed, no gender test and there was no attempt to wash the sperm. Nothing
to support Culhane’s testimony of a “mixed” or contaminated mmau_m In fact,
evidence suggests the opposite- of O:__..m:mm claim. mca_< much; ilure
rests with defensé cotnsel. However, it is fairly cértain’that this ‘evidérice %mm
PGM type 1. ti

The FBI DNA report stated:

“No conclusive DNA profiles, or no DNA profiles unlike the victim were obtained
for Q5 and Q8.” (BE2a and BE3a, vaginal and cervical swabs).

It is a well established m&m:%o fact that even people with rare DNA profiles can
share similar alleles. Further, there’s a case in England where a man was picked
outof a nm»mcmmw of 666,000 individuals as a suspett of a crime by Oz> am.__._o

conducted ‘using 6 probes, or lo¢i. The defendant had an alibi, s6 ariother DNA’

test was performed using 10 probes, or loci, and the suspect was -exonerated.
(www ksg.harvard.edu/dnaftranscribe.table.page.htm).

USA Today: “Mismatch calls DNA testing into question.” By: Richard Willig,
- February 8, 2000, at page 3a.

This evidence was sperm, which was PGM type 1. There were no DNA u_.om_mm
obtained. This was inconclusive. <<_.§ thisreport does not state is that there was

ViGt , or wmﬁoﬁa@mh:a&ag on any of Eacmm »mm:&
The expert made ‘Such a.ma:ﬂ_osm dufingd ‘his am»_sosv. regarding mmsu_m Q9
(R.606: 5-10) for example. “On the other shoe, Q9, my Q9, | was able to develop
a DNA profile on two probes that we use. And that was designated or | was able
to determine that that.was a match to the DNA profiles that | developed from the
victim in that particular case.” Q9 was type 1. This was an alleged match at only
two loci. As previously stated, a match at three probes or locl was determined to
be inconclusive by laboratory standards, so a match at only two probes or loci
must have certainly been inconclusive. There was no gender test performed on
these samples, and there were no statistics provided for the likelihood of this
alleged miatch. In one aliegéd match at three probes or loci, there were statistics
provided in the report — not to the jury — for a match at each probe. 1 in 10,000
for Caucasians; 1 in 70,000 for Blacks; and 1 in 5,000 for Hispanics. First, we
don't know if these probes used were linked or non-linked, or that the database
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used was truly random. These results should not have been used at trial. This
was unfairly prejudicial — admitting evidence, at trial, as a match, when it was
determined to be inconclusive. It was a type 1 sample, as was the semen
evidence, and there’s no way to know if the source of both samples is not the
same source. These results emphasize the point that people can share similar
DNA profiles. The victim, a Caucasian, had a closer match on a probe or fodl with
Hispanics than Caucasians, if this was, in fact, the victim’s blood? There could be
a Hispanic, or person of Hispanic mix, with similar DNA profiles to the victim, who
committed this murder. The jury was never provided with the statistics, and there
was no statement of the statistical probabilities of the <_o§._.w and ammm:am:mm,
DNA at each E,ocw or loci. We can't know fif, in fact, .:.m was ‘the 'Victiin's blood,
or. that -of .the killer. The ‘expert drew conclusions for the jury on inconclusive
evidence without ‘any m»memanm to support’ such; oo:o_:m_o:m The fact. that he
declared ‘a‘match th a. m»m:m»_o of 1'i05,000; b I_mxmenm also- mcuuo:m the
controversy of linked probes ‘and subgrouping, and: shows ‘the flaw" in the
statistical calculations as previously stated. The NAS report further directly
contradicts, the expert’s assertions regarding-the adequacy of the database used.
A three-locus match was found ‘within the FBI database.

While the DNA test on the semen was ruled inconclusive, the expert drew
conclusions for the jury, which could be nothing more than speculation.

“Okay, on the vaginal and cervical swabs, essentially the only profile | was abie
to develop was that of the victim, which again, was not-uncommon. My report states that
no DNA or no DNA profiles unlike the victim were obtained on those particular areas.”
(R.608: 13-17).

“Again, in a swabbing you're going to get a lot of skin 8__m and tissue cells which
would havea lot of the victim’s DNA on it” (R.606: 22-24).

>m Em<_ocm_< mnmaa the FBI ooc_a a.m::o:_m: 53:@: the use'of a B.Qomnoum
the difference between sperm cells and vaginal cells. This was not ao:m yet
“*identifying a source of a sample is a potential point of error. Also previously
wﬁm»ma

“Sperm DNA can be separated from nonsperm DNA with differential extraction.”
The Evaluation of DNA Evidence at 84.

“... itis possible to extract the sperm DNA and the DNA of vaginal epithelial cells
separately. That allows the genetic confribution of the male and female to be
distinguished.” DNA Technology at 65-66.

“A. Cell Identification. Potential error can occur when the FBI identifies the source
of cells gathered at the crime scene. For example, the FBI could identify cells that come
from the victim as cells cm_osu_su to the assailant. Agent Coffin testified, however; Em»
the FBI can distinguish types' of cells with a microscope. There is no difficulty ..
distinguishing sperm cell from vaginal cell.” Gov't of the V.1. v. Penn, 838 F.Supp. Bwa
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The report, DNA Techniology, in 1992, stated: “There is a chance that two
persons have DNA patterns (i.e., genetic types) that match at the small number
of sites examined.” DNA Technology at 9.

The DNA expert, in reply to juror questions, stated that the NAS report
determined that the number of probes used was sufficient. That is not what the
report states. The NAS report merely recites the fact that “Today’s technology,
which uses 3 — 5 loci, ...” DNA Technology at 9. In fact, the report suggests that
more probes or loci will eventually eliminate the possibility that there would be a
match that could occur at the small number of loci currently tested. The report
went on to specify that other mixtures, such as blood stains or sexual assault
samples that involve two or more perpetrators were not possible to separate. i.e.,
more than one contributor of semen sample. DNA Techrnology at 66.

None of this was mentioned at trial. The experts testified that there was a mixed
sample that prevented a conclusive result, yet norie of the corttrols or tests which
existed to obtain a conclusive result. were performed. This certainly :highlights
procedural errors which occurred. The state’s DNA expert cited the NAS report
as the authority on DNA, yet this same expert not only mischaracterized that
report where it suited the state, he failed to follow the procedures outlined in the
report. There was no mention by the DNA expert of any superimposed pattems
on any autorad, which clearly disputes Culhane’s testimony that a mixed sample
prevented her from obtaining a decisive result.

Either the test results were accurate and the result was PGM type 1, or the tests
were flawed and all the evidence is suspect, and thereby, the defendant was
convicted due to the use of flawed evidence and testimony, as well as evidence

_and testimony which should riot have been allowed at trial, in order for the state
to present the appearance of overwhelming guilt to the jury. The result was PGM
type 1, and due to the state’s clandestine destruction, defendant and the court
are unable to conduct ary testing. The result must stand, and, therefore, the
evidence is clearly, apparently, PGM type 1.

To maintain the integrity of the criminal justice system, the jury must be afforded
the opportunity to hear and evaluate critical, relevant and material evidence, or,
at the very least, not be presented 2_5 evidence on a critical issue that is later
determined to be inconsistent with the facts. State 'v. ‘Hicks, 549 N.W.2d.435
(1996). The state, through the guise of its experts, presented false and/or
improper evidence and pro-prosecution testimony relevant to the accuracy of the
tests performed, statistical calculations, and the NAS report.

Recently the United States Department of Justice and FBlI formally
acknowledged that nearly every examiner in the FBI forensic unit gave flawed
testimony in nearly every criminal trial in which they offered evidence against
criminal defendants over more than a two-decade period before 2000. That
examiners overstated forensic matches in ways that favored prosecutors in more
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than 95% of the trials reviewed so far, according to the National Association of
Criminal Defense Lawyers and the Innocernice Project. The review corffirmed that
FBI experts systematically testified to the near-certainty of “matches” of crime-
scene evidence to defendants, backing their claims by citing incomplete or
misleading statistics drawn from their case work.

In Strickland, the court stated that because credibility was the central issue, “the
error had a pervasive effect on the inferences to be drawn from the evidence,
and altered the evidentiary picture.” 466 U.S. at 695-696.

The bottom line is that the semen evidence was PGM type 1, which makes it
clearly, apparently exculpatory. The bad faith clause requires only that it be
“potentially useful”-and reckless disregard will fulfill the bad faith ..mn:__.mama, In
»_._m present case, amqm%m:ﬁ never had an attomey after trial ‘to file for DNA
testing on this evidence, as <o::mzoon s attomey did, which ultimately u3<ma
his innocence due to advances in DNA technology.

The general language of the statutes is imelevant in as much as they explicitly
require the preservation of evidence using mandatory language “shall.” While
defendant’s due process rights are guaranteed by the fourteenth amendment,
there is also a protected liberty interest created by state statutory enactment, and
Article |, §9 of the Wisconsin constitution.

“When an adequate remedy or forum does not exist to resolve disputes or provide due
process, the courts can fashion an adequate remedy. Collins v. Eli Lilly Co., 116 Wis.2d
166, 342 N.W.2d 37 (1984). See also: Aicher v. Wisconsin Patients Ooavm:wm:o: Fund,
237 Wis.2d 99, 613 N.W.2d 849; “Although article |, s. 9, itself may not create new
rights, it does m__oi for a remedy 58:@: the existing common law.” Thomas v. Mallett,
285:Wis.2d 236, 701 N.W.2d 523. State regulations ‘may idreate a _&mé protected by
the due'process clause.” 105&. 459 U.S.jat'469,A megulation copfers this right.when. it
conéitufes more “than -a simpte “progedural® guidéline . and “dses “*lariguage” of an
::E_mﬁxmcz :ﬁ:am8Q character, requiring 5.& certainy u..boma:a& m_,_m__ T will” or
“The'reépeated - usé - of mxe__o.% m:m
82688 §=_ requir mumg.o substantive predicatés demands'a “conclision that the
state has created a protected liberty interest.” id., at 472. “It.is basic canon of statutory
construction that use of the word ‘shall’ indicates =B=am§< intent.” Salahuddin v. Mead,
174 F.3d 271.

The state had a duty to take affirative steps to preserve this evidence, and in
the absence of any statutory requirements, the courf’s order to preserve such
evidence takes precedence. Bad faith is proven.

As previously discussed in initial brief, In State v. Hahn, 132 wis.2d 351 (1986),
the state’s failure to preserve an mEo impounded during an _=<mmﬂ_mm__o: and
Eowmﬂi&: for. soa_nam by intoxicated use 3 a motor vehicle om:mma ﬁ_._m vehicle
to bé'inadequaté for testing by a defense expert for vehicular amaﬁ an issue
relevant to a statutory defense to that charge. This issue is analogous to the
situation in the present case. Defendant pled not guilty, asserted the statutory
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who informed counsel she wished him to continue to represent defendant, and
counsel refused to step down. (App. 102).

it is defendant, not counsel, and not a defendant’s family, who determines which
counsel to choose. Furhter, counsel then deceived defendant and the
defendant’s mother into believing that he had obtained independent DNA testing.
This he did not do. (App. ). Counsel merely had Cellmark Diagnostics review
FBi notes to determine if-there were any discemable errors. Cellmark did not
perform any DNA testing on the PGM type 1 evidence which was destroyed by
the state, aithough.counsel told defendant and his mother that he had Celimark
test the blood and semen evidence and that it remained incondlusive. This was
not discovered until defendant filed this current §974.06 motion, and could not
have been discovered before receiving attomey’s case file from the Wisconsin
Innocence Project in 2013. |t was this deception that led to the denial of appellate
counsel. The issue of DNA testing was discussed, but it was determined that,
because trial counsel had allegedly had the semen tested and it remained
inconclusive, further attempts might degrade that remaining evidence, and it
would not be worthwhile to retest unti DNA technology advanced. While
defendant requested appellate counsel to obtain trial counsel’s m_m appeliate
counsel refused to do so.

Defendant in the present case relied upon appellate counsel fo file initial papers
with appellate court, and once counsel abandoned defendant, he tumed to other
prisoners, one of whom stole defendant’s trial.transcripts.. The end result was that
the direct appeal was dismissed due to this uneducated defendant’s inability to
file a brief without counsel. Appellate counsel initiated the appeliate process in
order to get defendant to sign a waiver of rights, then abandoned defendant
entirely.

‘Penson v. Ohio, 488 U.S. 75,109 S.Ct. 346, holds that when a state court allows
appellate counsel to withdraw without an independent judicial. determination of
the appeal’smerit, the ‘defendant is entitled’ S,m”#mws ,mn.wmm_ without first
demonstrating that initial "appeal was non-frivolous. Jumping ‘ship is*a form of
abandonment, and a defendant abandoned by his lawyer has suffered injury from
that very fact - from the loss of advocacy services that could have been used to
establish a non-frivolous issue for appeal. See Anders v. Califomia, 386 U.S.
738, Smith v. Robbins, 528 U.S. 259, 120 S.Ct. 746.

Trial counsel first refused to withdraw, then deceived defendant about seeking
independent DNA testing, and after trial, refused to provide client with the case
file upon request, in violation of S.Ct. rule 20.16 (1)}(b). Without the case file,
defendant could not discover issues he raises now, and due to trial counsel's
deceptions, and appellate counsel’s failure to investigate, defendant has been
denied counsel since trial. Appellate counsel turned his back on defendant.

“There is a definite presumption against finding a waiver of a defendant's sixth
amendment right to counsel. Such a waiver must be an intentional relinquishment or
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abandonment of a known right or privilege. In faithful adherence to that principle,
seventh circuit case law maintains that courts must indulge every reasonable
presumption against the loss of constitutional rights.” Page v. Frank, 343 F.3d 901
(2003).

The existing record of this case appears, on its face, to show overwhelming guilt,
and the only thing any lawyer wants to do is dump it. Appellate counsel
abandoned defendant and was able to do so by tricking defendant into signing a
waiver of right fo counsel. Defendant was thrown out of court due to his inability
to file the-most basic court document without counsel, who not only initiated fhe
direct appeal, but filed several motions on behalf of defendant, then basically told
the defendant “you're on your own.”

Defendant ‘wrote to trial counsel, DA, Public Defender, Crime Lab, FBi Lab,
Lawyers and the trial court. The basic fact is that every single-person or: entity
involved ‘in; this' case acted to deny defendant access to the'very .ao..amﬁo:

m*o_,m Em 8:: now; mﬁn_zn with trial counsel ‘who was in sole uommmw o: of
the facts which initiated this current proceeding.

Due especially to trial counsel’s actions, coupled with the state’s withholding of
evidence and clandestine destruction, there’s no way defendant could have
discovered the issues he presents to the court today. Defense counsel’s failure to
test this_evidence was not: sound trial strategy and it was an unreasonable

decision which severly prejudiced defendant.

L

in Washington v. Smith, 219 F.3d. 620, the court held that counsel's failure to
decipher a single page of handwritten :o»mm rendered counse! ineffective and
an:_aa qm<m_‘mm_

“The 5_:6 to, _:<mm=nm6mm _um;_oc_m_. lead 3m< um excused. if-a _mi<m_. has made a

-reasonable amo_m_o: that Sm.@n _um;_nc_mv 5<mm8mzo=m c::mommwmé Strickland “t.’

mw._

D&m:mm oo::mm_*m failure to, obtain Oz> »,mm»_so on _=oo=n_:m.<m PGM type 1
semen and ‘blood evidence, m:a to then fié to amﬁmsnma and say it remained
inconclusive, is so prejudicial to defendant that it can'in no way be considered a .
“reasonable nmo_m_oz under, Strickland or any other; standard. ‘Certain errors by
counsel “are mo,mn gibus that it requires no- mxn_mrm”_ ~of their qz_o;nzm or+
strategy, as the error is so fundamental that no competent counsel wouid fail to
act. Counsef’s failure here was to render assistance so ineffective as to fail to act

as counsel at all.

First, as already stated herein, the state withheld the DNA evidence of the type1
semen from defense, as well as the impeachment evidence which would have
permitted counsel to conduct a proper cross examination of expert witnesses. As
a result, counsel failed to realize that not all of the evidence proffered by the state
was admissible and failed to request a hearing to determine which evidence
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constitutional rights are violated because of counsel's deficient performance, the
adversarial process breaks down and our confidence is undermined.”

Trial counsel’s duty to a defendant does not end at the conclusion of frial.
Counsel has a duty to assure that his actions do not interfere with defendant’s
appellate rights and appellate counsel’s ability to discover issues upon which to
appeal. )

Attomney lied to client and his family regarding the independent DNA testing of
evidence, and the results, and counsel’s further actions, combined with the errors
of the court and actions of the state violated defendant’s constitutional rights.
These actions denied defendant the necessary information upon which; to
determine the proper direction_his -defense should take; and whether ‘or:not to
testify. Counsel told defendant and defendant's family he had no choice except.to
testify. e : o

There was a witness, Matthew Kohiman, who. stated to. police that hed seen.a
male figure following approximately 20 yards behind the victim. This directly
contradicts the state’s witnesses that it was the defendant who was walking with
the victim, yet counsel failed to bring this impeachment evidence to the attention
of the jury while he had witness on the stand.

Further, witnesses were sequestered in the back room of the court. As each
witness was called by the state to testify, the victim/witness coordinator from the
prosecutor’s office was calling each witness from that room. Cynthia Emerich,
after trial, told defendant that not only were witnesses able to hear everything
that went on at trial, but that the victim/witness coordinator was telling each
witness where the defendant was sitting at the defense table, and what the
defendant was wearing, so that they'd be able to point out the defendant when
“asked to identify him in front of the jury. U.S. v. Guidry, 406 F.3d 314. Along with
the other issues raised herein, a quote from Brady v.-Maryland best sums things
up:

«.. That casts the prosecutor in the role of an architect of a proceeding that does
not comport with the standards of justice, even though, as in the present case, his action
is not “the result of guile.” Brady at 88.

While this court appointed counsel for purpose of this §974.06 motion, counsel
withdrew from this case and coursel’s review was limited in scope to the issue of
destruction of evidence only, further denying defendant an attomey to develop
the issues presented herein, and denying defendant counsel protect under the
sixth amendment. Counsel told defendant that he “would not read thousands of
pages of case law,” to research the issues of this case. The court should,
therefore, allow these issues to be presented and argued. Defendant remains pro
se, and courts must liberally construe pro se petitions. U.S. v. Seesing, 234 F.3d
456; McBride v. Deer, 240 F.3d 1287; Hohn V. US. 262 F.3d 811; Aron V. US.
291 F.3d 708; Urbina v. Thomas, 270 F.3d 292; Haines v. Kemer, 404 U.S. 519.
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The claims presented herein can be proven if defendant is allowed to subpoena
evidence and witnesses to provide the required proof the court requires.

The cumulative effect of the errors cannot be overlooked. A leads to B, leads to
C. Thomas v. Hubbard, 273 F.3d 1164; Mancuso v. Olivarez, 292 F.3d 939. The
state must prove these errors are harmless. A defendant cannot be held
accountable for errors committed by counsel, the state, and the court,
imespective of good or bad faith. Defendant requests an evidentiary hearing
whereat witnesses ‘will be called to testify, and other evidence will be presented
to support the claims defendant makes herein.

Dated:

Todd Frost #236133
Defendant pro se
WSPF
P.O. Box 9900
Boscobel, W1 §3805-0901
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