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EMERGENCY NOTICE GF MOTION AND
MOTION FOR SENTENCE MODIFICATION DUE TO COVID-19

Pursuant to State v, Harbor 2011 WI& 36 38, 797 N.W.2d 828 (201 D,
g«a AN » the Defendant in the above captioned case,
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moves this court for modification of his/her sentence, based upon the existence of a "new factor”, namely the COVID-
19 pandem1c The basis for this motion is as follows:

| | \ coonrt
1.0n é‘\’&- a.O N , the Defendant was eonvicted of the . \5+ \39-—%}% LN'% b‘@ﬁ\m&

(date you were convicted) ‘ (list of offense(s)you were convicted of)

the De_fendant was sentenced as folows: _L_C:F:@ W(YEH;' O\K)ﬁ g\)qx\eﬁe, .

Explain what sentence you rec'e'ived’ on each count) : .

- 2. | }The circuit court has the "inherent authority to modiﬁ a sentence.” State v. Trujillo, 2005 W1 45, 910,279
Wis. 2d 712, 721, 694 N.W.2d 933 (2005). "This inherent power can be used to prevent the continuation of unjust
sentences and must be exercised within defined parameters.” Id. A new factor is one such parameter. Id. It is within
the c1rcu1t court's discretion to dec1de whether the new 1aetor Narrants senténce modification. Id. at § 11. T herefore,
the defendant must first show, by clear and convincing ev1dence that anew factor exists, and second, that the new
factor Jus‘uﬁes sentence modification. State v. Harbor, 2011 WI 28, 136, 38, 797 N.W.2d 828 (2011).

3. A new factor is "a fact or set of facts highly relevant to the i 1mp051t10n of sentence but not known to the trial
Jjudge at the time of original sentencing, either because it was -not then in ex1stence or because, even though it was
then in ex1stence it was unknowingly overlooked bV all the parties." Id. at 1 40. Although the new factor must be

highly relevant to the i 1mpos1t10n of sentenee it doee not need to frusirate the purpose of the ongmal sentence.
Id. at 4 48. B

COVID 19
4. The COVID 19 pandemic warrants either a stay or mod1ﬁcat10n of Mr Doe's sentence. At the time of Mr.

Doe's sentencmg, no one knew about the w1despread devastatlon the new strain of coronavirus, which causes



"significant, uncontrolled spread”. The Governor noted that by July 29, 2020, 911 Wisconsinites had lost their lives,
and that the CDC says the death toll could reach 1,800 by fall 2%

€17.Inmates in Wisconsin do not have much chance of release by DOC officials because of the Truth-in-Sentencing
system, nor has the department chosen to seek release for many eligible individuals. At least 131 inmates have applied
for compassionate release since ‘March 1§t/ 106" apphcatlons were fej jected by the’ Program Review Committee, 14 |
cases were forwarded to the courts, and as of August 15, 2020, only 2 ‘casés weré ‘granted.?’ The DAI took steps to
remove this bottleneck by suspending the PRC review requnement in Wis. Adm. Code DOC 302.41, allowing eligible
inmates' petitions to be forwarded directly to the c':ourt_.28 Eligibility includes a viable release plan and proposed
residence. Unfortunately, aside from this limited category of ‘quatiﬁed inmates, court intervention becomes the only

avenue of relief realistically available to prisoners.?’

918.Federal judges in Ohio and Connecticut granted a preliminary injunction in favor of federal prisoners in an ACLU
lawsuit. 30 Yet results have been mixed.?!. Two cases, one from Illinois, United States v. Pinkerton, 2020 WL
2083968, (U.S. Dist. CD IL), and a more recent case in Wisconsin, United States v. Ramsey, 2020 WL 3798938,

(U.S. Dist. E.D. Wis.), are illuminating as to under what circumstances the courts chose to grant relief:-

€19. In Pinkerton, decided on April 30, 2020, the court determined that eXtr‘a(')rdinary’ and compelling circumstances
existed to modify Tem Pinkerton's sentence to time served She was convicted and-sentenced-in- J anuary, 2017; of--
conspiracy to manufacture 50 grams or more of metham phetamme received a sentence of 84 months imprisonment,
and had a projected release date of January 2023. She was dlagnosed as having diabetes, hypertension, neuropathy,
partial vision loss, and Charcot foot. She had a viable release plan to live-with her daughter and son-in-law. The
government did not oppose the motion. "The Court concludes that Defendant has established that extraordinary and

compelling reasons warrant a reduction in her term of imprisonment."

In Ramsey, decided on July 7, 2020, the court determined that extraordinary and compelling reasons existed to
modify Roderick Ramsey's sentence to time served and house arrest for up to 365 days. He plead guilty to conspiracy
to distribute 100 grams or more of heroin and _four counts of heroin distribution, and in January, 2019, received a
sentence of 60 months, with a projected release date in November 2022. He was diagnosed as having type 2 diabetes,
obesity, and hyperlipidemia, a known pattern for heart diseas_e.AHe had a solid release plan to live with his long-term
girlfriend and their two children. The government opposed the motion on the grounds that COVID-19 was not, by

itself, a new factor and that he was receiving adequate medical care.

The court analyzed other cases from around the country which "have granted compassionate release where the
defendant suffers from a serious condition that increases the likelihood of severe consequences from COVID-19."
("The government further argues that the mere existence of the COVID- 19 pandemic does not provide a basis for

centence reduction. I acree: the statute requires the prisoner to 5how that his individual case presents extraordinary



and compelling circumstances. See United States v. Somerville, No. 2:12-CR-225-NR,-2020 WL 2781585 (W.D. Pa. -
May 29, 2020) at *7-8 (noting that courts have often denied motions based on only generalized or speculative fear
about the risk of infection, granting release where the defer;,_dant suffers from a serious condition that increases the

likelihood of severe consequences from COVID-19.).") . .

T he govemment also argued that even though defendant does have conditions placing him at higher risk, he i is
receiving adequate medical care for them. the Court reasoned the Uovernment's argument misses the point.
("Defendant does not argue for release based on inadequate medical care. Rather, he contends that he is at heightened
risk of dying if he does." See United States v. Clark, No. 4:08-CR-00096, 2020 WL 3395540, at *6 (S.D. Iowa June

17,2020) (finding that a similar government argument "misses the point").")

§20. Mr. Doe here preserts the following extraordinary and compelling reasons in support of sentence modification
due to COVID-19:

Mr. Doe is < % , years old. He/she has served L1 M,Qm% years of their sentence. His date
is Tram b S- aOL ¢o V ord A dayy
Mr. Doe is diagnosed with the following health conditions: €. \) bc:.Q) (A %KEM&Q
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Mr. Doe proposes the following release plans, 1nclud1ng residence:
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There are several release mechanisms available to the DOC. These include:
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/

*Wis. Stat. s. 302.31(9) Use of jails.

°Wis. Stat. s. 302.27 Contracts for temporary housing for detention of persons on probation or prisoners. As amended
by 2017 -WI Act 89, a prisoner who is eligible for minimum custody can serve their sentence at a county jail with
Huber release. A sheriff can then choose to release cligible prisoners to the Home Detention Program under s.

302.425. Wis. Adm. Code DOC 302.20 governs the criteria. for such transfers.



°Wis. Stat. s. 304.02 Special action parole release; and Wis. Adm. Code DOC 302.34 Special action release program

govern releases for prisoners sentenced before 1999, many of whom are eligible for parole under s. 304.06.

°Both the Jaﬂs under Wis. Stat. s.302.35; and the DOC under s. 304.115, have authority to remove prlsoners in an

emergency. Goverhor Evers hanproclalmed apublic hmazt‘n emer Gency St s

922Aside from the executive branch's authority to release inmates, the courts have several mechanisms available to
them: |

°Wis. Stat. s. 973.195, sentence adjustment, which allows certain inmates to be released at 75% or 85% of their term
of initial confinement. Unfortunately, for inmates with consecutive terms, each must be considered individually[32].

Thus, sentence adjustments result in release only in cases where the final consecutive term is currently being served.

°Wis. Stat. s.302.113(9g), the cOmpa's‘sionate release mechanism, allows inmiates who either have an extraordinary
health condition or who are 60 years.old and have served at least ten years of their sentence, or 65 years old and have
served a minimum of five years of their sentence, to petition the court for release. Interpretations vary regafding this
section's applicability to consecutive terms[33]. Moreover, courts may not be broadly aware that the DAI suspended
the PRC review prerequisite and-that referral to 'the courts hés been expedited[34].

“Wis. Stat. s. 973.19 Motion to modify sentence. The court has mherent powet, if a new factor is shown, to gra;nt
discretionary modification of a defendant's sentence. SI( W@y NOH 2002 W1 App 2’73 258 Wis.2d 573,653 N.W.2d
895. As explained above, a new factor can be somethmf' that was not then in ex1stence at the time of sentencing.
Whether or not a new factor is highly relevant for purpo§;5 of’ aentence modification is not determined by the thing

not then existence at the time of sehtencing alone, but by its impact on the imposition of sentence. Harbor, Id.

923. In the event of sentence modification by the court, there remains the question of how to modify the sentence. -
Wis. Stat. s. 973.15(8)(a)1. allows a sentence to be stayed for legal cause. A publi.c health emergency could be
sufficient legal cause when its impact on a defendant renders their sentence violative of our State's constitution and
laws. Wis. Const. Art. I, s. 6, and Wis. Stat. s. 302.08 H:ulna;ne treatment and punishment follow the US Constitution's
Eighth Amendment prohibition against cruel and unusual pizniéhments. Because the DOC is not utilizing their full
authority to protect prisoners, and because the Governor has .stated he will not consider clemency, pardon, or

commutations for imprisoned individuals[34], this responsibility falls to the court.

924.Mr. Doe asks the court to modify his/her sentence to allow for immediate release from confinement. Whether the
court chooses to adjust his sentence, restructure it, or stay it, or merely declare what course of action the DOC should
be taking in this case, Mr. Doe seeks immediate relief to avoid irreparable harm. He asks the court to construe his

motion liberally in order to grant the relief sought. -



19.Mr. Doe 1s willing to allow the court to convert his motlon for sentence modification into a motion for
resentencing if the court does not find grounds for modificalioh exist. See State v. Wood, 2007 WI App 190, 305
Wis.2d 133, 738 N.W.2d 81 (Once the trial court found that grouhds for sentence modiﬁcationdid not exist,
particularly with an unrepresented defendant, ‘,the trial court should not have converted a motion for sentence
modification into a motion for resentencing in the,\qb_sengqofg,clear_,_ur;gequ,ivoggl,_agd« knowing stipulation by the .-

defendant.) |

§126. Mr. Doe asks for a hearing before the court by audiovisual means and waives entitlement to in-person _
appearance under Wis. Stat. s. 885.60(2), as may be approved by the court. Please ask the clerk of court to contact this
institution to schedule a hearing by »callingémubcm\ ___. (Institution telephone number)

IN CONCLUSION, as of August 5, 2020, the coronavirus h;}s infe‘cted 18 million individuals world-wide and caused

over 700,000 deaths *As of August 20, 2020, the nationwide prisoner death toll is now equal to the number of
Wisconsin residents who have lost their lives to the COVID-19 pandemic. Leavi'ng defendant in prison, unable to
socially distance, and at greatly increased risk of contracting a potentially fatal viral infection which currently has no
cure, is a cruel and inhumane punishment. Mr. Doe was not sentenced to death, but is at very real risk of this outcome
simply by virtue of his confinement. He does not ask to get out of serving his time. He only asks not to forfeit his life

in service of his sentence.

Dated this. A “day of Septeulal e
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